Submission to the Inquiry into
the operation and adequacy of
the National Employment
Standards

The House of Representatives
Standing Committee on Employment,
Workplace Relations, Skills and Training

March 2026




Y o T 103 A0 o V= 5 3

311 4o Te 11T ot o o 4
Reproductive Health Leave...........cieeiieeiiieciieicticcriecreeereenereneereneesenserensssnsssnssesensssensesensassnnes 4
BaCKBIOUNd........ ettt ee s reee e s rene s s rene s e s rennsssseensssssrensssssrenssssseenssssssensssssnennssnsnenes 4
The case for a universal entitlement to Reproductive Health Leave .......ccccccovveenirrreenciirenencnnneee. 5
How MUCh Will it COSt?...uuuiiiiii s 9
CONCIUSION oiiiiiiiiiiiiiiiiiiiiii e e e s e s e e e s s s e e s e e e e e s s e s eesenenesenenenenenenenenenes 10
LONE SEIVICE I@AVE ......iiieeeiiiieeiiiiieeieiieeeeiteaeeettsnesesttsnsssstesnsssssesnsssssesnsssssesnsssssensssssssnnssssssnnsnes 11
BaCKBIOUNd........ceeeeciiiieccieeie e cerei e er et e s e enan e e eenns e sesasssssesnsssssenassssnennsssssenssssssensssnsnennsnnnnenes 11
How does Section 113 currently Operate? .........cccceccireeenciireeeneiereeeneereeessessenassessenssssssenssesssenes 11
How do HSU members benefit from the preserved term?.........cccoeeiiiiieeiiiiiieiiiiieciiinneeninnnene. 12

Proposed SOIULION .....ciiiuiiiiiiiciiticn et serse s e seensssssssassssssnnsssssennsssssenesssssenssssssanes 13




The Health Services Union (HSU) is one of Australia’s fastest growing unions with over 110,000
members working in the health and community services sectors across the country.

Our members work in aged care, disability services, community health, mental health, alcohol and
other drugs services, private practices and hospitals. Our members are, among other things, allied
health professionals, paramedics, scientists, disability support workers, aged care workers, nurses,
technicians, doctors, medical librarians, clerical and administrative staff, managers, cleaners,
security staff and other support staff.

You can find us at hsu.net.au

For questions regarding this submission, please contact:

Jonathan Matthews
National Industrial Officer
e: jonathanm@hsu.net.au
m: 0488 576 342



https://hsu.net.au/
mailto:Jonathanm@hsu.net.au
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The HSU welcomes the opportunity to make a submission to the House of Representatives Standing
Committee on Employment, Workplace Relations, Skills and Training Inquiry into the operation and
adequacy of the National Employment Standards (NES).

The HSU has had the opportunity to review the submission by the Australian Council of Trade Unions
to this Inquiry (ACTU Submission). The HSU endorses the ACTU Submission.

The HSU’s submission will focus on the need for an entitlement to paid reproductive health leave in
the NES and Long Service Leave.

Recommendation: 12 days of paid reproductive health
leave enshrined in the NES, to better support people experiencing
reproductive health issues.

Background
Reproductive health is a workplace issue.

Reproductive health issues significantly impact people's professional lives through absenteeism
(people who are unable to work due to the severity of reproductive health symptoms);
presenteeism (people who, despite suffering from painful reproductive health symptoms, decide to
go to work anyway); and modification of professional circumstances (modifying shifts, changing
careers and ignoring promotions). There are also reports of workers bypassing promotions and not
being considered for leadership positions due to reproductive health concerns and symptoms.!

Not only can reproductive health issues have a personal impact on those who are unable to fully
participate in work, it comes at a cost to the economy in the billions and contributes to the gender
and superannuation pay gaps.’

In an effort to address these issues, since 2020, HACSU — a Victorian branch of the HSU — has been
bargaining for access to 12 days of paid reproductive leave for its members in the health and
community services sector.>

The reproductive health leave entitlement is for the purpose of attending and recovering from
specialty appointments and treatments and/or management of ill health/symptoms related to a
reproductive health matter. A reproductive health matter includes menstruation, perimenopause,

! Duncan, A., Hailemariam, A., Salazar, S., and Sotirakopoulos, P.

Bankwest Curtin Economics Centre, 2025.

2 bid, 29.

3 The campaign was also seeking to expand recognition of reproductive health leave issues as a basis for a
flexible work arrangement application. We consider that this should be amended in the NES; note that
requests for flexible working arrangements are outside the terms of reference for this inquiry.
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https://bcec.edu.au/assets/2025/04/BCEC-Paid-Reproductive-Health-Leave-Report-20250408.pdf

menopause, polycystic ovarian syndrome, endometriosis, vasectomy, hysterectomy, medical
pregnancy terminations, miscarriage, screenings for breast and prostate cancer, in vitro fertilisation
and other forms of assisted reproductive health services (for example, intrauterine insemination or
hormone injections/replacements, or any other conditions that cause excessive pain or excessive
bleeding.

As a result of the work of HACSU and other unions, some employers, including the Queensland and
Victorian Governments, Future Group, Aware Super, CBUS, HESTA, Maurice Blackburn, Scope
Victoria Ltd and Women’s Health Matters ACT, now provide their workers with some form of
reproductive health leave through their enterprise agreements.*

While positive, this is not enough. All Australian workers, regardless of their reproductive health
issues, should be able to fully and meaningfully participate in work, and in turn be afforded the
social and economic security they rightfully deserve.

The case for a universal entitlement to Reproductive Health Leave

The HSU is seeking the inclusion of a minimum of 12 days paid reproductive health leave within the
NES for the purpose of attending and recovering from specialty appointments and treatments
and/or management of ill health/symptoms related to a reproductive health matter. As noted
above, a reproductive health matter includes menstruation, perimenopause, menopause, polycystic
ovarian syndrome, endometriosis, vasectomy, hysterectomy and medical pregnancy terminations,
miscarriage, screenings for breast and prostate cancer, in vitro fertilisation and other forms of
assisted reproductive health services (for example, intrauterine insemination or hormone
injections/replacements), or any other conditions that cause excessive pain or excessive bleeding.

Reproductive health conditions affect a lot of Australians:

e 1in 10 Australian women have endometriosis;

e 1in 6 Australian couples experience fertility issues;

e 1in4 men over the age of 40 are having vasectomies;

e 1in 7 men will experience a prostate issue;

e Astudy of 20,000 people in Australia found that 90% of working women experience
debilitating period pain and 40% were forced to take days off or hide symptoms;®

e Between 100,000 and 150,000 couples per year experience pregnancy loss;® and

e Pregnancy terminations have a prevalence rate of 1,800 for 100,000 women of reproductive
age.’

In 2024, the HSU, along with the Queensland Council of Unions and Aware Super, engaged Bankwest
Curtain Economics Centre to assess the cost and benefits of a universal reproductive health leave
entitlement in Australia.

4 Other countries have also enshrined some form of reproductive health leave into legislation. For example,
Japan enshrined a form of menstrual leave in 1947, with the number of leave days per year being at the
discretion of the employer, since 2021 5 days of reproductive health leave have been available to workers;
South Korea offers menstruating women an entitlement of one day of unpaid leave every month and in 2021
enshrined entitlement to 3 days of reproductive health leave per year; Indonesia offer’s women 2 days of paid
menstruation leave per month.

5 Dr Gemma Beale and Sarah Mawhinney, ’Suffering in Silence: Making the Case for Reproductive Leave in
Australia, (June 2024) McKell Institute 8.

5 |sabelle Oderberg, ‘Hard to Bear: Investigating the Science and Silence of Miscarriage’ (Ultimo Press, 2023).

7 Bankwest Curtain Economics Centre (n.1), 9. ‘




That research found that 55 per cent of surveyed participants reported experiencing menstrual pain
severe enough to prevent them from working. Additionally, 30 per cent experienced menopause
related symptoms that affected their work, while 27 per cent reported having endometriosis.®

Case Study — Lynne Russell, Assistant Secretary Treasurer, HSU NSW/ACT/QLD Branch
I have not had access to reproductive leave throughout my fertility journey.

In my 20s, | was diagnosed with endometriosis. My symptoms were particularly acute during my
menstrual cycle every month. This was in the 1980s and the advice was generally to take some
paracetamol, put on a hot water bottle and soldier on. At this time, | had 10 days of sick leave per year.
However, when my endometriosis was bad, | had to take 2 or 3 days off. My sick leave entitlements were
not enough, and | ended up using annual leave.

Later in life, | tried to have children and was going through IVF. Because appointments were often
scheduled at short notice and in the week, | swapped shifts, used my personal, annual and long-service
leave as well as taking leave without pay just to get the treatment.

| was fortunate because my boss at the time was going through the same process, and she was very
accommodating, letting me go to the clinic when | needed. It would have been very challenging without
my boss being so considerate.

Having access to RHL during my journey would have made things a lot easier and would have meant | did
not have to use up my leave allowances.

Unless workers are fortunate enough to be covered by an Enterprise Agreement that provides an
entitlement to reproductive health leave (and as mentioned above, this entitlement is only offered
by a handful of employers), Australian workers currently only have access to personal or annual
leave to manage absences from the workplace to treat and manage reproductive health issues.

In the research conducted by Bankwest Curtin Economics Centre, surveyed respondents were asked
how they managed reproductive health conditions. 61 per cent of respondents said they took leave

(paid or unpaid), 27 per cent worked from home, and 13 per cent relied on informal flexible working
arrangements.®

Reproductive health concerns significantly impact the workplace and affect people’s work through
absenteeism, presenteeism and modifications to people’s circumstances. Regarding absenteeism, 60
per cent of women with endometriosis, or going through perimenopause or menopause, miss days
of work because of bothersome symptoms. Presenteeism also presents an economic burden; it is
estimated that the productivity loss of women suffering from endometriosis and those undergoing
IVF is 20 days per year, and women going through menopause transitions lose 26 days per year due
to declining productivity in the workplace, despite their best efforts.1°

In addition to bringing tangible benefits to employers and employees by reducing absenteeism,
presenteeism and modifications of people’s professional circumstances, reproductive health leave
can address growing productivity concerns (the average annual growth rate has fallen from 1.8 per

8 Ibid, 21.
° Ibid, 22.
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cent per annum in 2003-04 to 0.8 per cent in 2023-24).1! The survey conducted by Bankwest Curtin
Economics Centre also asked respondents about the perceived benefits of reproductive health leave,
and 89 per cent said it would improve their productivity.'? The survey also found that 94 per cent of
respondents felt reproductive health leave would improve their mental health, and 95 per cent
believed reproductive health leave would reduce stress.

Reproductive health leave is extremely popular amongst workers. In a survey conducted by Ferring
Pharmaceuticals, 90 per cent of respondents said they would be attracted to an organisation that
provides fertility support (this is in the context of 40 per cent of respondents saying there is no such
entitlement in their workplace).2

Case Study - Alixx Ackland, Principal Strategic Adviser, Victorian State Government

| began suffering from endometriosis at 12. As a teenager, | had severe periods to the point of having to take
a day off school on the first day of my period. At the time, my symptoms were misdiagnosed as appendicitis. |
remained undiagnosed until | was 26.

In 2024, my condition worsened. | experienced severe period pain, regularly vomited and passed out once
while walking in the street due to the pain. | also nearly passed out during several work meetings. During this
time, | did not tell colleagues what | was going through because | felt embarrassed. Instead, | decided to
continue working around my endometriosis.

I had surgery in 2024 and had to take 8 days of personal leave. In the build-up to the surgery, | took annual
leave and personal leave to attend medical appointments. Because of the demands of my role, | did not take
as much leave as | should have and continued to work throughout this time despite my health.

Introducing reproductive health leave within the NES would have a significant positive impact. Firstly, there is
a stigma around this issue, and RHL would improve understanding and awareness of this issue of how
severely endometriosis can affect women. Secondly, it would have meant that | would not have had to access
my personal and annual leave balances. On a practical level, because | generally suffer once a month, 10 days
of personal leave is not sufficient.

Reproductive health leave can also address structural and economic gender divides within Australia.

The gender pay gap is a measure of the average or median pay of women and men across
organisations, industries and the workforce as a whole. In 2026, there remained a pay gap of 7.3 per
cent, or $3.31, between men and women’s hourly earnings'4, and the national gender pay gap
according to the Australian Bureau of Statistics is 11.5 per cent.r> While many structural, cultural,
economic and societal factors impact this inequality, reproductive health concerns, such as
menstrual cycles, fertility treatment, and time taken off work for childbearing, are significant
contributors. A report published by the Australia Institute of Superannuation Trustees found that

11 Australia Bureau of Statistics, ‘Productivity’ (15 September 2025).

12 Bankwest Curtain Economics Centre (n.1), 25.

13 Maeve Bannister, ‘The Lack of leave turning many woman off their jobs’, The Canberra Times (online) 7
December 2025.

14 KPMG, ‘She’s Price(d)less The Economics of the Gender Pay Gap’ (16 February 2026) KPMG, Diversity Council
Australia & Workplace Gender Equality Agency 9.

15 Australian Government, ' (2026) Workplace Gender Equality Agency.
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https://www.abs.gov.au/statistics/measuring-what-matters/measuring-what-matters-themes-and-indicators/prosperous/productivity
https://www.canberratimes.com.au/story/9128230/the-lack-of-leave-turning-many-women-off-their-jobs/
https://www.dca.org.au/wp-content/uploads/2026/01/Shes-PricedLess-2025.pdf
https://www.wgea.gov.au/data-statistics/ABS-gender-pay-gap-data

menopause costs female workers $17bn each year in lost earnings and superannuation.'®

This environment contributes to the gender superannuation pay gap. Men have superannuation
balances between 22 and 35 per cent higher at retirement compared to women (the median
superannuation balance for men aged 60-64 is $204,107, whereas for women in the same age group
it is $146,900).1” Reproductive health issues, such as menopause, can result in an average $40,000
hit to women’s superannuation balances at retirement.®

Reproductive health leave within the NES would be a structural reform addressing a key systemic
driver of long-term gendered economic inequity. It would reduce the forced use of annual and
annual leave (which can impact the ability to manage caring responsibilities and to take time off
from work for leisure) and unpaid leave (which in turn reduces superannuation), protect career
progression and promotion pathways, maintain superannuation contributions by reducing the need
for unpaid leave, and help prevent worker’s from exiting the workforce altogether.

Further, with Australia’s total fertility rate expected to fall to a record low of 1.42 in 2025-26,
reproductive health leave would provide workers with greater security and protection when
deciding to have children.’ By reducing the employment risks surrounding fertility treatment and
other reproductive health concerns, as described above, reproductive health leave could alleviate
financial and job-security concerns with starting a family.

Case Study — Social Worker (Anonymous submission)

Over the past 15 years managing a team primarily of women, I’'ve noticed many needing to take annual leave
(AL) and personal leave (PL) for reproductive health reasons, such as IVF, pregnancy appointments,
endometriosis, and menopause. This often affects their long-term well-being. | believe reproductive health
leave (RHL) is vital for acknowledging the hormonal changes women face and addressing the patriarchal
structures in the workplace.

Many women end up using their PL for health issues, leaving them without time off for rest and recovery,
which is essential in the health sector. | personally took six months of leave due to significant health issues
related to reproductive health, highlighting the need for RHL.

If Australia wants a strong workforce, RHL is crucial to support women, who often face disadvantages in a
system developed by men. I've seen cases where women had to leave the workforce due to reproductive
health issues; RHL could have altered these outcomes. Research shows the economic impact of not supporting
women after surgeries like hysterectomies.

Additionally, flexible work arrangements are crucial as our workforce ages, particularly for caregivers of
children or the elderly. Without these options, many team members would struggle to continue working, which
is particularly important in allied health fields currently facing staff shortages.

| believe the lack of RHL in the past forced me to exhaust my PL and AL, resulting in a health crisis that required
me to use my long service leave for recovery instead of leisure, which was crucial for my family’s well-being.”

16 Stephanie Dalzell,

Australian Broadcasting Corporation (online), October 2022.

17 KPMG, ‘The Gender Superannuation gap: Addressing the options’ (August 2021), KPMG 2.

18 Alexandra Cain, ‘Early awareness key to addressing menopause’s financial impacts’ Investment Magazine
(online), February 2025.

19 Australian Government, ‘2025 Population Statement’, Centre for Population, 2025. ‘



https://www.abc.net.au/news/2022-10-05/cost-menopause-australian-women-lost-earnings-superannuation/101500192
https://assets.kpmg.com/content/dam/kpmgsites/au/pdf/2021/addressing-gender-superannuation-gap.pdf.coredownload.inline.pdf
https://www.investmentmagazine.com.au/2025/02/early-awareness-key-to-addressing-menopauses-financial-impacts/
https://population.gov.au/sites/population.gov.au/files/2026-01/population-statement-2025.pdf

As mentioned above, state governments are beginning to incorporate reproductive health leave
entitlements into their enterprise agreements.

The Queensland Government currently offers 10 days reproductive health leave annually to public
sector employees who:%°

e suffer from a chronic reproductive health condition that prevents them from going to work,

o for fertility treatments such as IVF,

e for surgery or treatment of reproductive health-related issues such as vasectomies and
hysterectomies, and

e to attend preventative screening associated with reproductive health such as breast and
prostate screening.

The Victorian Government also offers up to 5 days paid reproductive health leave per annum to
public sector employees, where an employee:?!

e is unable to work as result of experiencing symptoms associated with endometriosis or poly
cystic ovary syndrome, or

e isunable to work as a result of experiencing symptoms associated with menopause or
menstruation, or

e requires medical care for treatment of, or associated with, endometriosis poly cystic ovary
syndrome, or

e requires medical care due to complications associated with a pregnancy, or

e is undertaking a medical procedure associated with fertility treatment (including egg
harvesting or embryo implantation).

However, leaving access to an entitlement to reproductive health leave to be negotiated within
enterprise agreements not only fails to keep up with and address the extensive health concerns
related to reproductive health, but also creates a significant economic shortfall due to lost
productivity. Only by enshrining a paid entitlement to reproductive health leave within the NES can
these concerns be fully addressed.

How much will it cost?

As mentioned above, in 2024 the HSU, along with the Queensland Council of Unions and Aware
Super, engaged Bankwest Curtin Economics Centre to assess the costs and benefits of a universal
RHL entitlement in Australia.

They found that reproductive health conditions have a large impact on productivity.
The total cost of lost productivity across all reproductive health issues in Australia is estimated at
$21.3bn annually. Broken down by some key reproductive health issues, the productivity loss is as

follows:

e Menopause is the largest contributor (57.4b), with the cost of presenteeism ($6.5b) being
about three times higher than that of absenteeism ($890m).

20 Minister for Industrial Relations and Public Sector Commissioner Direction, ‘Directive 7/24, Reproductive
Health Leave’, 30 September 2024.

21 Victorian Public Service Enterprise Agreement 2024 [2024] AG2024/2648, cl 58. ‘



https://www.forgov.qld.gov.au/__data/assets/pdf_file/0025/523627/reproductive-health-leave-directive-07-24.pdf
https://www.forgov.qld.gov.au/__data/assets/pdf_file/0025/523627/reproductive-health-leave-directive-07-24.pdf
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e Menstrual pain has the second largest impact on productivity (54.8b loss), and presenteeism
accounts for 95 per cent of the loss, at $4.5b.

e The loss in productivity related to endometriosis is estimated at $4.6b, and presenteeism
accounts for over three-quarters of the cost ($3.6b).

A universal entitlement to 12 days paid reproductive health leave will alleviate this productivity
problem, and cost just $1.7b in net costs to implement:

e 5296 per worker per year is the average direct cost of reproductive health leave.
e This is mitigated by 53 per cent in direct efficiency savings in the workplace,
e Meaning a net cost of $140 per worker per year, or $1.7b in net costs.

This means that the productivity costs across society are nearly 10 times the cost of this policy:
$1.7b in net costs to alleviate the negative effects of $21.3b in lost productivity.

Paid reproductive health leave won’t eradicate reproductive health issues, but it will support
workers affected by these issues and bring far greater equity into the workforce, at a fraction of the
cost that employers are currently experiencing from lost productivity.

This makes it clear that the introduction of reproductive health leave would be a boon to Australia’s
productivity. Workers will stay engaged in the workforce for longer; workforce turnover would
reduce as workers can manage their conditions in their workplaces, meaning presenteeism and
unproductive days of work will reduce; and mental health and stress levels will improve, making
workers more effective.

Conclusion

Based on our research and data, the introduction of 12 days paid reproductive health leave into the
NES would therefore have the following benefits:

e It would help those with reproductive health issues manage the impacts of their work, life
and support them through treatments, such as fertility and assisted reproductive
treatments.

e It would assist in reducing staff turnover and career disruption, improve morale and
organisational attraction and promote genuine workplace equality.

e These concerns cost the Australian economy $21.3bn per annum in lost productivity, largely
driven by presenteeism and to a lesser extent, absenteeism. A universal entitlement to
reproductive health leave would result in a net cost of $1.7bn per year after efficiency
savings.

e |t would help address and narrow the gender and superannuation pay gap.
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Recommendation: Each element of the applicable
award/agreement-derived term and the relevant state/territory
long service leave legislation be compared to see whether
employees are “better off” (with the more favourable element of
the two applying).

Background

The HSU understands that the ACTU recommends amending s 113 of the Fair Work Act 2009 (Cth)
(the Act) to preclude the operation of award-derived or agreement-derived long service leave terms
that provide for lesser entitlements than the applicable state or territory legislation.

It is critical to the HSU that, in situations where employees have an entitlement to certain
premodern award or agreement-derived long service leave terms that are more beneficial compared
to the applicable state or territory legislation, that any such amendment to s 113 of the Act expressly
preserve these specific more beneficial terms.

Some HSU members, particularly in Victoria, currently benefit from the preserved pre-modern
award-derived long service leave terms, while also receiving some less beneficial terms.

For example, some members have terms providing 6 months long service leave after 15 years of
service. However, the preserved entitlement falls short of Long Service Leave Act 2018 (Vic) (the
Victorian Act) in terms of access, payment on termination, taking of leave and periods of leave.

How does Section 113 currently operate?

Section 113 of the Act preserves long service leave entitlements found in federal pre-modern awards
or pre-modern agreements that would have covered an employer and their employees before 1
January 2010 as an NES entitlement (the preserved term). In the case of pre-modern agreements,
this requires on order of the Commission

Section 113 (1) of the Act provides:

“If there are applicable award-derived long service leave terms (see subsection (3)) in relation
to an employee, the employee is entitled to long service leave in accordance with those terms.”

Section 113 (3) (a) of the Act defines award-derived long service leave terms as terms of an award,
or State reference transitional award, that would have applied to the employee at the test time, that
is immediately before the commencement of Part 2-2 of the Act (1 January 2010) or immediately
before the Division 2B referral commencement in the case of Division 2B State reference employees,
that would have entitled the employee to long-service leave had, at that time, the employee been in
his or her current circumstances of employment.

Section 113 (2) of the Act notes:

“If there ceases to be any agreement or instrument of a kind referred to in paragraph (a) or (b)
that applies to the employee, the employee will, at that time, become entitled under
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subsection (1) to long service leave in accordance with applicable award-derived long service
leave terms”.

In other words, while the Act does not provide for a universal long service leave entitlement for all
Employees, s 113 of the Act does preserve pre-modern award-derived long service leave entitlement
that applied prior to the commencement of the Act as an NES entitlement.

Regarding how the NES entitlement to long service leave interacts with the Victorian Act, s 26 of the
Act provides that the Act applies to the exclusion of State/Territory industrial laws. However, s 27 of
the Act, provides that some State/Territory laws are not excluded by s 26 of the Act. Specifically, s
27(1)(c) provides that State/Territory laws that deal with ‘non-excluded matters' are not excluded.
Non-excluded matters include under s 27(2)(g) of the Act long service leave, except in relation to an
employee who is entitled under Division 9 of Part 2-2 to long service leave (s 113 of the Act).

Consequently, where an employee is entitled to long service leave under s 113 of the Act, the
Victorian Act is excluded. Long service leave entitlement for many HSU members are therefore
derived from pre-modern Awards, including, amongst others:

e Health Professional Services - Public Sector - Victoria Award 2003;

e Health Services Union of Australia (Health Professional Services - Private Sector Victoria)
Award 2004;

e Health Services Union of Australia (Victoria — Private Sector — Medical Scientists,
Psychologists and Pharmacists) Award 2004, and

e Health Services Union of Australia (Private Radiology - Victoria) Award 2003.

How do HSU members benefit from the preserved term?

HSU members benefit from more generous entitlements regarding quantum under preserved pre-
modern award long service leave entitlements than under the Victorian Act. For example, the Health
Professional Services — Public Sector — Victoria Award 2003 entitles members to 6 months of long
service leave after 15 years of service. The Health Services Union of Australia (Victoria — Private
Sector — Medical Scientists, Psychologists and Pharmacists) Award 2004 provides similar
entitlements.??

However, the preserved entitlement falls below the Victorian Act in terms of access, payment on
termination, taking of leave and periods of leave. As a result, during bargaining, the HSU retains the
superior quantum (as required by the preserved term under s 113 of the Act) and negotiates to
improve these other elements.

An example of a HSU negotiated enterprise agreement as it relates to long service leave is the Allied
Health Professionals (Victorian Public Sector) (Single Interest Employers) Enterprise Agreement 2021-
2026 (Public Sector Allied Health Agreement). The following table compares Long Service Leave
entitlements in relation to some key provisions between the Act (as found in the Health
Professionals — Public Sector — Victoria Award 2003 as a result of s 113), the Victorian Act and the
Agreement for most employees covered by the Public Sector Allied Health Agreement

Provision Fair Work Act 2009 (Cth) Long Service Leave Act Public Sector Allied
2018 (Vic) Health Agreement

22 Health Professional Services - Public Sector - Victoria Award 2003, cl 36; Health Services Union of Australia

(Victoria — Private Sector — Medical Scientists, Psychologists and Pharmacists) Award 2004, cl 32.1. ‘
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Amount

6 months after 15 years service,
further 2 months after each
further 5 years of service.

About 0.866 of a week for
each year of service (13
weeks after 15 years
service).

6 months after 15 years
service, further 2 months
after each further 5 years
of service.

Access

By agreement after 10 years
service, otherwise after 15 years
service.

After 7 years service.

Upon Commencement
after 8 years service,
from 1 July 2023, after 7
years service.

Payment on
Termination

After 10 years service, (for serious
& willful misconduct it is after 15
years service).

After 7 years service.

Upon Commencement
after 8 years service,
from 1 July 2023, after 7
years service.

Taking of
Leave

Within 6 months of accrual,
postponed to such date as is
mutually agreed, or in default of
agreement, as determined by the
FWC.

Upon request, the
employer must grant the
leave as soon as
practicable unless they
have reasonable business
grounds for refusal.

Within 6 months of
accrual, or as determined
by the FWC, save that
pro-rata access can only
be refused on reasonable
business grounds.

Periods of
Leave

Initial 6 months, as 1,2 or 3
periods. Further leave, in 2
periods, so long as initial leave was
only taken in a single period.

Leave can be taken for any
period of not less than one
day at a time.

In any number of periods
not less than 1 week, or
where administratively
possible 1 day, as agreed
between the employee
and the employer.

Proposed solution

The HSU proposes a model that achieves the ‘best of both worlds’. This model proposes that each
element of the applicable award/agreement-derived long service leave term and the relevant
state/territory long service leave legislation should be compared for purposes of determining
whether employees are ‘better off’, with each more favourable element of the two applying.

For example, the Public Sector Allied Health agreement cited above exceeds the Victorian Act
regarding quantum but falls below the Victorian Act in relation to early access to the entitlement,
flexible use of the entitlement and public holidays during long service leave, which do not get

absorbed under the Victorian Act, but do under the preserved entitlement in the Public Sector Allied
Health Agreement. Under the HSU’s proposal, employees will be able to access pro-rata long service
leave after 7 years, retain the entitlement to 6 months of long service leave after 15 years’ service,

enjoy flexible use of the entitlement and non-absorption of public holidays during long service leave.
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