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About the HSU

The Health Services Union (HSU) is one of Australia’s fastest growing unions with over 100,000
members working in the health and community services sector across the country.

Our members work in aged care, disability services, community health, mental health, alcohol
and other drugs services, private practices and hospitals. Members are health professionals,
paramedics, scientists, disability support workers, aged care workers, nurses, technicians,
doctors, medical librarians, clerical and administrative staff, managers and other support staff.

You can find us at hsu.net.au

For questions regarding this submission, please contact:

Luke Hiscox
National Research and Policy Officer
Health Services Union

e: lukeh@hsu.net.au

m: 0419704612



https://hsu.net.au/
mailto:lukeh@hsu.net.au
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HSU Recommendations:

1.

10.

11.

12.

13.

14.

The HSU recommends that the definition of responsible person as “any person who
is responsible for the day-to-day operations of the registered provider” is removed
or better defined.
The HSU calls for a single comprehensive Care Worker Registration section, including
minimum qualification and professional registration, which would bring together the
disparate parts of a proposed registration system in a cohesive manner.

= |f this is not preferred, the HSU advocates for the inclusion of a worker

registration provision within the Act in an appropriate section, in order to
provide for registration based on the worker, not the provider.

The HSU opposes and calls for the removal of section 173 and any penalties for
workers.
The HSU supports the passage of the whistleblower protection provisions.
The HSU calls for the requirement for care minutes to be placed in primary
legislation at section 176.
The HSU calls for increased accountability and transparency in primary legislation
to meet care requirements.
The HSU recommends that the Act should incorporate a right to receive care in
section 23.
The HSU recommends that ‘high quality care’ should be the required target for
care.
The HSU recommends that IHACPA should be empowered in legislation to set
prices, not recommend them.
The HSU recommends that a government role for service provision should be
written into the Act, including the provision of services where there are none.
The HSU supports the note at section 25 (4) being written into the Act as its own
section in order to account for diverse populations.
The HSU supports the age of eligibility for Aboriginal and Torres Strait Islanders to
be lowered to 45.
The HSU supports a First Nations Aged Care Commissioner being legislated and
given substantive powers.

The HSU calls for the United Nations Declaration on the Rights of Indigenous

Peoples to be written into the rights section of the legislation.
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15.

16.

17.

18.

19.

20.

21.

22.

The HSU recommends that the Act should directly register associated providers,
under a registration framework with a scale of responsibility based on risk.

The HSU recommends that the Act should directly register digital platforms, as per
the recommendation from the NDIS Provider Registration Taskforce.

The HSU recommends that the issue of contractor based digital platforms be
referred to the Digital Labour Platform Consultative Committee, to ensure quality
care is not damaged by increased casualisation.

The HSU recommends that IHACPA is supported and required to fund the costs of
workforce, development and bargaining above the award.

The HSU calls for strong protections for those on a pension or just above, to ensure
they receive the care they deserve.

The HSU calls for increased accountability and a requirement for providers to use
money for the purposes required.

The HSU calls for the inclusion of unions and workers during the scheduled review
of RADs.

The HSU recommends that the Act should state that all clinical and essential

personal care that affects health outcomes must be funded directly by the

government.
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The HSU supports the passage of this Bill

The Health Services Union supports a new Aged Care Act centred on the rights of older people.
We support the passage of this Bill.

The 1997 Aged Care Act saw an increase in private investment without any obligations for
providers to “take proactive measures to promote mental health and well-being of their
residents” or for any adequate staffing requirements.” The HSU is pleased to see the new Act
put older Australians at the focus of the aged care system through a rights based system, which
will help move the aged care sector on from the mistakes of the 1997 Act.

The introduction of Support at Home will herald a welcome change in supporting more people
to stay in their homes for longer. This program will make a real difference in ensuring quality of
life for an increasing population of older Australians.

There is positive inclusion of workforce in many parts of the Act, including in the objects, rights,
principles, definition of high-quality care and elsewhere. This is a positive step and helps
recognise the centralrole aged care workers play in providing care to older Australians.

Itis also welcome that multiple pieces of aged care legislation are brought together into one
modern Act.

This Act is a welcome progression from the focus on privatisation and deregulation that the
1997 Act represented. This Act takes steps towards placing the rights of people receiving care
at the heart of the system. However, there are numerous changes that could be made to
achieve the HSU’s goal of a universal care system with quality care and a professional
workforce.

We support changes from the exposure draft regarding rights and
responsible persons.

As it should, Part 3, Division 1 - Aged Care Rights introduces and describes the rights of people
receiving aged care services. The HSU supports these rights, (noting that there is still no
inclusion of equitable access to care under clause 2) but also welcomes the addition of section
24 (2) (b) which introduces the counterbalance of the rights of workers against these rights. It is
important that workers should not be subject to violence or abuse at work, and rights in
employment law should be maintained. This section achieves that balance.

The HSU appreciates the efforts to tighten the definition of ‘responsible person’ given the
responsibilities and liabilities placed on such persons. It is right that only those who have
executive, high-level responsibility for the operations of a provider should be liable for
penalties.

However, the definition of responsible person including “any person who is responsible for the
day-to-day operations of the registered provider” at section 12(1)(c)(ii) still concerns us, as we
submitted in our exposure draft submission. It remains unclear what this could cover,
potentially including shift managers, or people filling in for executive management on leave. A
more precise definition than “day to day” should be used, as it implies a lower level of
operational activity than the other language in this section, such as those who make “executive
decisions”.

" https://www.theguardian.com/commentisfree/2018/apr/20/the-new-aged-care-watchdog-is-like-
shifting-the-deckchairs-on-the-titanic



https://www.theguardian.com/commentisfree/2018/apr/20/the-new-aged-care-watchdog-is-like-shifting-the-deckchairs-on-the-titanic
https://www.theguardian.com/commentisfree/2018/apr/20/the-new-aged-care-watchdog-is-like-shifting-the-deckchairs-on-the-titanic
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We welcome the introduction of a positive duty on providers to act compatibly with the rights
introduced by the Act (clause 24(2)), which will ensure the responsibility lays in the correct
place: with the provider who is responsible and funded to provide care.

Recommendations

= The HSU recommends that the definition of responsible person as “any person who
is responsible for the day-to-day operations of the registered provider” is removed
or better defined.

Worker Registration

“Make certificate 3 minimum for carers” — HSU member, residential aged care, regional
Victoria.

“Increasing the status of care work is critical to building a sustainable workforce and a
sustainable care system.” — Fiona MacDonald, Policy Director, The Centre for Future
Work at the Australia Institute 2

The Bill implements only parts of the Royal Commission’s recommendations on worker
registration and minimum qualifications.

Recommendation 77 of the Royal Commission discusses a national registration scheme for the
personal care workforce, where it calls for the following:

1. By 1 July 2022, the Australian Government should establish a national registration scheme
for the personal care workforce with the following key features:

a. a mandatory minimum qualification of a Certificate Il

b. ongoing training requirements

c. minimum levels of English language proficiency

d. criminal history screening requirements

e. a code of conduct and power for a registering body to investigate complaints into

breaches of the Code of Conduct and take appropriate disciplinary action.?

E) has already been introduced, while the Bill provides the national framework for d) to be introduced at
Part 3, Division 8.

Elsewhere, section 152 - Workforce and aged care worker requirements details the requirements on
registered providers regarding their workers. It seems that of the Royal Commission’s
recommendations, a) a mandatory minimum qualification, and b) ongoing training requirements have
been enabled via rules for provider registration in section 152 - (c), which calls for providers to “ensure
that aged care workers meet any qualifications and training requirements prescribed by the rules.”
Section 152 — (e) requires providers to “ensure that aged care workers meet any other requirements
prescribed by the rules”, which would allow for further obligations, including potentially the
recommendation of a minimum level of English language proficiency.

It appears that the Bill seeks to implement a portion of the Royal Commission’s recommendations
through the rules. Whilst the HSU supports the inclusion of the hook at section 152 through which to do

2 Page 4 at the report: Professionalising the Aged Care Workforce: The case for worker registration and a
mandatory qualification available here https://australiainstitute.org.au/wp-
content/uploads/2024/03/P1438_CFW-Aged-Care-Worker-Registration_final-Web.pdf

3 https://www.royalcommission.gov.au/system/files/2021-03/final-report-recommendations.pdf

Recommendation 77, Page 260



https://australiainstitute.org.au/wp-content/uploads/2024/03/P1438_CFW-Aged-Care-Worker-Registration_final-Web.pdf
https://australiainstitute.org.au/wp-content/uploads/2024/03/P1438_CFW-Aged-Care-Worker-Registration_final-Web.pdf
https://www.royalcommission.gov.au/system/files/2021-03/final-report-recommendations.pdf
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this, we make the point again that the Act needs to take a positive view of workers and their importance
to the delivery of quality care. Worker screening is currently the only legislated part of the Royal
Commission’s recommendations, and takes a negative view of the workforce, in trying to filter the
system of unsuitable people for work in a care industry. Leaving the positive parts of worker registration
out of legislation means these important reforms are subject to further uncertainty and the possibility of
future governments changing the rules more easily.

Training and continued professional development would confirm and lift the skills of aged care workers,
whilst a registration system would give increased data and knowledge of the aged care workforce. The
ongoing increase in capability of the workforce would be made much easier by such a scheme. The
report Professionalising the Aged Care Workforce: The case for worker registration and a mandatory
qualification from the Australia Institute (provided with this submission) outlines many of these
benefits, including:

= Valued work, better jobs and pay, a professional community of practice, better career pathways

and mobility

= Workforce stability and sustainability through increased attraction and retention

= |mproved workforce planning through better data on skills and numbers of workers

= Better quality care

= Reduced inequalities and long-term social benefits of reduced gender inequality *

Wider reform is needed to ensure the professionalisation of care work

Whilst the HSU is pleased to see progress in implementing the Royal Commission recommendations,
the approach seems to be ad hoc and scattered throughout the Act. Currently it appears that any form
of minimum qualification will be done through rules on provider registration. Workers would be a part of
providers registration, and importantly, without a registration system of their own. This goes counter
to the spirit of the Royal Commissions recommendation, where it envisaged a registration system as
the basis for a profession of personal care work.

A specific and separate Worker Registration section would be a more fit for purpose approach and
would see the benefits envisioned in the report Professionalising the Aged Care Workforce. The Royal
Commission recommendations could be brought together, including the worker screening section and
training requirements, and a registration system for workers could be legislated, rather than as part of
rules regarding providers obligations as currently suggested. Giving it a legislative basis would send a
clear message about the direction of travel in professionalising the care workforce.

Such a section could deal with, or provide for via the rules, issues including

- Aged Care Quality and Safety Commission as the body for registration

- Aprofessional indemnity insurance requirement as per health professions

- Transition and grandfathering arrangements for existing workers into registration, including for
experienced workers without a Cert lll qualification

- Registration costs and fees

- Interaction with other care sector registration schemes, including the proposed NDIS worker
registration scheme

Failing a bespoke worker registration section, professional registration for workers needs to be provided
for in a specific section in the Act, separate from provider registration as currently drafted. Care work as
a regulated profession was the vision of the Royal Commission’s recommendations. The requirement
for certain qualifications and other aspects envisioned at section 152 could be enabled here too. This

4 Professionalising the Aged Care Workforce: The case for worker registration and a mandatory
qualification available here https://australiainstitute.org.au/wp-content/uploads/2024/03/P1438_CFW-

Aged-Care-Worker-Registration_final-Web.pdf



https://australiainstitute.org.au/wp-content/uploads/2024/03/P1438_CFW-Aged-Care-Worker-Registration_final-Web.pdf
https://australiainstitute.org.au/wp-content/uploads/2024/03/P1438_CFW-Aged-Care-Worker-Registration_final-Web.pdf
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could be as part of the worker screening section with a hook for the rules for the ACQSC to register
workers and check minimum qualifications, rather than just screen them.

Recommendation

= The HSU calls for a single comprehensive Care Worker Registration section,
including minimum qualification and professional registration requirements, which
would bring together the disparate parts of a proposed registration system in a
cohesive manner.
o Ifthisis not preferred, the HSU advocates for the inclusion of a worker registration
provision within the Act in an appropriate section, in order to provide for
registration based on the worker, not the provider.

Workers should not be liable for penalties

It is imperative that aged care workers must not have any penalties placed on them through this
legislation.

Currently, section 173 makes workers liable for a civil penalty of 250 penalty units, or up to
78,250 dollars, if they are to breach the Code of Conduct.

Workers already face significant formal disciplinary processes through the employment
relationship, including the loss of employment and potential loss of career through the worker
banning orders. Additionally, there are state based criminal penalties for assault and criminal
negligence, whilst registered professionals have their own respective regulatory systems in
place. Itis unclear what the purpose of this provision except to punitively impose on care
workers beyond what is already available. This is unfair to a workforce that is not recognised for
the importance of its work.

Given workers are not generally in charge of the systematic conditions and organisational
decisions in their place of work, making them liable for civil penalties is grossly unfair. Penalties
should be limited to Responsible Persons of a Registered Provider. The HSU is highly opposed
to separate civil penalties for care workers.

Recommendation

= The HSU strongly opposes and calls for the removal of section 173 and any
penalties for workers.

Whistleblowers protections are necessary for accountability

The HSU supports the whistleblower provisions in the Act. These accountability provisions are key to
ensuring transparency and accountability, and in preventing or stopping abuse in care. The
whistleblower protections enabled under this Act are important to ensure workers can be protected
when telling the truth, and in making sure workers feel they are supported to do so.

Recommendation

= The HSU supports the passage of the whistleblower protection provisions.

Providers need to be held accountable for care minutes

We welcome the legislative inclusion of requirements for care, which will include the requirement to
provide a certain amount of care minutes, at section 176, and support the wide nature of this section in
order to give the Government flexibility to address further issues in the delivery of care. This is a good
way to future proof the Act.

The HSU is highly disappointed in the political removal of the worker voice proposal. This is highly
disappointing and will result in a lack of accountability for providers who are taking public funding
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without providing the care minutes required. Workers see every part of the aged care system and have
been the reason appalling conditions have been made public, including the rationing of sanitary pads
and residents being fed jelly and frankfurts. A lack of respect and recognition for care workers means
providers will be more able to take public money with less accountability for quality of care.

Further, the HSU has concern that any future removal or lessening of care minutes is made easier
without naming them directly in legislation. With the removal of the worker voice committee, increased
accountability and transparency need to be ensured by placing care minutes in primary legislation. We
welcome the recent open letter from the Minister calling out providers who are not meeting their care
minute obligations, despite being funded, and having their funding increased in line with the work value
case, to do so. The types of providers the open letter discusses not meeting their care minutes, metro
and for-profit providers, have better access to the workforce than rural and regional providers and are
funded just as well as not-for-profits. There is no excuse for not meeting care minute requirements. This
is evidence of the need for worker voice and a real time focus on care minute accountability.

The Act must do more to require evidence and transparency in this area. The removal of the worker voice
committee provisions is disappointing and means that workers will not have an effective mechanism to
raise problems they see on the ground to management and further. Without these types of real time
feedback and enforcement mechanisms, care minutes will continue to be unmet.

Elsewhere, the HSU is concerned about the staffing levels of allied health workers and of non-direct
care workers, such as leisure and lifestyle co-ordinators, or those involved in preparing food. There has
been a trend in taking from these workforces to meet care minutes. The lack of care minutes required
for these workers and the impact of AN-ACC funding mean this is an area that needs further attention.

Recommendations

= The HSU calls for the requirement for care minutes to be placed in primary
legislation at section 176.

= The HSU calls forincreased accountability and transparency in primary legislation
to meet care requirements.

Care for those who need it

The HSU submits that aged care should be easily accessible to all older Australians no matter
their background.

This should start with a right to receiving care. The rights section, at section 23 -(2) outlines the
rights of access to a) an assessment, and b) palliative and end of life care. It does not provide a
right to aged care in general. For the Act to be truly rights based, it requires this missing piece.
Recommendation 2 in the Royal Commission states there should be a right to equitable access
to care services.

Without a right to equitable access, and with the increase in user contributions in the funding of
the system, there is a real danger of services becoming subject to people’s ability to pay. This is
not equitable and not acceptable. The Act needs to guarantee a right to aged care services,
which it currently does not. As currently written, this is an eligibility-based system, not a rights
one, with a rationing approach rather than a universal one.

Elsewhere, High Quality care, defined at section 20, is referenced throughout the Act as an
aspirational goal. It is not required anywhere in the Act. We submit that high quality care should
be the actual, not aspirational, target.

IHACPA should set prices, not recommend them, in order to ensure the true price of care needs
are met and not driven down by political decision-making. This would go some way towards a
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high-quality care system, where funding keeps pace with the true cost of high-quality care. This
would include funding for workforce training and development, and for funding wages above
the award, which currently effectively acts as a ceiling. Ministerial decision making on places
allocated as per section 91 should be removed.

There is a weak ‘function’ assigned to the Department of Health and Aged Care ‘to facilitate
equitable access to funded aged care services’ (section 339) but no parallel right that needed
services exist. A government role for service provision needs to exist, particularly in the situation
where no services are provided by the market in order to ensure services are available and real
choice is present.

Diverse populations need to be accounted for and supported in this legislation to ensure equity.
The note at section 25(4) in the Statement of Principles should be written as a section into the
main legislation in order to do so.

Recommendations

= The HSU recommends that the Act should incorporate a right to receive care in
section 23.

= The HSU recommends that ‘high quality care’ should be the required target for
care.

= The HSU recommends that IHACPA should be empowered in legislation to set
prices, not recommend them.

= The HSU recommends that a government role for service provision should be
written into the Act, including the provision of services where there are none.

= The HSU supports the note at section 25 (4) being written into the Act as its own
section in order to account for diverse populations.

Aboriginal and Torres Straight Islanders should be supported the Act

Aboriginal and Torres Straight Islanders should be supported by the Act, including through the
allowance in legislation for Aboriginal and Torres Strait Islander peoples to be eligible from age
45. Whilst we appreciate the desire to keep the aged care system focussed on older
Australians, flexibility is required for access to services for First Nations people, where other
care services including NDIS or other provision may not be appropriate. The need to stay
connected to Country is more important than requiring relocation to services that do not fit with
the needs of people.® NATSIACC has stated in its previous submission that care in such
facilities is often already provided to under 50-year-olds, and that this means a financial impact
on such providers if they cannot access eligibility funding.

The HSU welcomes the commitment in the explanatory memorandum (page 4) to introduce a
legislated First Nations Aged Care Commissioner, and support giving it substantive powers to
investigate and require action.

Finally, the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) should be
incorporated into the legislation in the Rights section to ensure a statutory link to Australia’s
Treaty obligations and to support the self-determination and rights of indigenous peoples in this
Act.

Recommendations

= The HSU supports the age of eligibility for Aboriginal and Torres Strait Islanders to
be lowered to 45.

= The HSU supports a First Nations Aged Care Commissioner being legislated and
given substantive powers.

5 Available at https://natsiaacc.org.au/wp-content/uploads/2024/05/NATSIAACC-FINAL-Submission-A-
new-Aged-Care-Act-exposure-draft-Consultation-Paper-2.pdf



https://natsiaacc.org.au/wp-content/uploads/2024/05/NATSIAACC-FINAL-Submission-A-new-Aged-Care-Act-exposure-draft-Consultation-Paper-2.pdf
https://natsiaacc.org.au/wp-content/uploads/2024/05/NATSIAACC-FINAL-Submission-A-new-Aged-Care-Act-exposure-draft-Consultation-Paper-2.pdf
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= The HSU calls for the United Nations Declaration on the Rights of Indigenous
Peoples to be written into the rights section of the legislation.

Regulation and registration should be across the board

Associated Providers should be registered based on risk

The HSU still has concerns about exactly how workers will be treated under associated providers,
where responsibilities instead fall on registered providers. Aged care workers of a registered provider
are defined as those of an associated provider as well. This legislative arrangement will need to be made
clear and explained to providers and workers, to ensure accountability is understood. In the example of
a senior manager of an associated provider, who is not a) a responsible person of the registered provider
as they are notresponsible for the activities of the registered provider, or b) an aged care worker actually
delivering care services, they would on our reading not be subject to regulation under the Act, despite
their authority over their workers as aged care workers and therefore the quality of aged care services.

As the HSU submitted to the draft exposure Act, the care system should have consistent minimum
protections across all of it, regardless of the contractual relationship, to ensure quality care. We remain
concerned about this matter as inconsistent and inadequate provider registration will inhibit the
effective implementation of other important regulatory measures such as positive worker registration.

A simpler solution would simply to be to register this type of provider, with a risk-based registration
framework allowing for a sliding scale of responsibility and accountability. This would ensure

comprehensive regulation and clarity in responsibility.

Recommendation

= The HSU recommends that the Act should directly register associated providers,
under a registration framework with a scale of responsibility based on risk.

Digital platforms should be registered based on risk

The inclusion of a section on regulating contractor based digital platforms is to be welcomed. The
growing prominence of gig platforms which present contractors on their platform increases the
casualisation of work, leads to less scrutiny of work quality, undermines working conditions due to the
lack of regulatory clarity in this area, and increases exploitation of workers by eroding minimum
standards and not recognising workplace rights. However, digital platforms which directly employ their
workers (such as HireUp) should not be competitively disadvantaged by different regulatory burdens.

The bill defines digital platforms as intermediaries which process payments, between the consumer
and the carer. This definition captures a certain type of digital platform which seeks to connect
consumer with provider/worker and professes only to be an in-between. As we have previously
submitted, often workers on these platforms do not appreciate that they are the provider in this
instance, with all the obligations and requirements, along with the fact that as a contracting provider,
they are responsible for provision for their own leave, superannuation, workers compensation and more.
This takes place whilst the digital platform actually asserts a significant level of control over the work
being done, the conditions and way in which work is done, and in some instances, has punished workers
for arranging to contract directly with consumers outside of the app.

The inclusion in section 187 - (2) of any digital platforms prescribed by the rules is welcome, as digital
platforms often evolve to find unregulated areas and exploit the uncertainty over whether it applies to
them. The flexibility to include new platforms through the rules will be a useful tool in this regard.

The intent of placing obligations on digital platforms is welcome, and we support the requirements for
these platforms to check and display evidence of registration, any banning orders and other information
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on providers/workers on its platform. The new complaints and incident management requirements and
duty to send information to the system governance is also welcome. It is welcomed that contraventions
of section 188, and the obligation contained within it, may result in a civil penalty of 500 penalty units.
Section 189 of the Act creates a set of obligations which mirror the current obligations on providers
which mirror sections 164,165 and 166 of the Act. Consistent with the HSU’s submission, this aids to
create an even regulatory playing field between digital platforms and other providers. Again, it is
welcomed that section 189 imposes a penalty of 250 penalty units is a provider is to contravene the
obligations.

However, other digitally based providers which directly employ workers, rather than present
contractors, such as HireUp who provide NDIS services, show that innovation, being digitally based and
the choice for consumers to choose their carer are not mutually exclusive from direct employment and
working benefits such as leave and superannuation. Under the Act, HireUp would not be counted as a
digital platform, whilst Mabel would, and HireUp would have to register as a provider and Mabel would
not. This would provide contractor platforms with an unfair competitive advantage and lower regulatory
burden and incentivises the casualisation of care work, with its attendant lack of training and ultimately,
quality. This is not a good outcome, for workers, for users or for quality care.

Itis unclear if workers, providers or consumers will fully appreciate the difference between contractor
and employer platforms, and the regulatory approach should take this into account, and be consistent
across all digital platforms with a risk-based registration approach. Further disaggregation of the care
workforce through the increasing influence of digital platforms should be prevented. Increased
incentives to casualise the workforce will not result in good care outcomes. As home care becomes an
increasingly important part of aged care, this problem will grow in relevance.

The NDIS Provider and Worker Registration Taskforce straightforwardly recommended registering
digital platforms as providers. It remains unclear why this approach cannot be implemented in aged care
as well. Consistency across the care economy is required.

As the care economy across aged care, the NDIS, and elsewhere continues to grow in size and
importance, this issue around the proper role of digital platforms and their regulation should be
addressed more thoroughly. We recommend further work and consultation for an in-depth solution
across the care economy, through referring this matter to the Digital Labour Platform Consultative
Committee, chaired by the Minister for Employment and Workplace Relations.

Recommendation

= The HSU recommends that the Act should directly register digital platforms, as per
the recommendation from the NDIS Provider Registration Taskforce.

= The HSU recommends that the issue of contractor based digital platforms be
referred to the Digital Labour Platform Consultative Committee, to ensure quality
care is not damaged by increased casualisation.

Funding should be fair and sustainable

Funding should allow for fairness and workforce development

The HSU is committed to a sustainably funded aged care system which delivers consistently high-
quality care for older people, by a supported and well-developed workforce. The funding of the system
and the structure of that funding has necessary impacts on workers’ pay, conditions, and method of
employment. Given the aged care sector is predominantly Government funded and regulated, and this
is inextricably linked to workforce pay and conditions in this sector, the Aged Care Act should allow for
sufficient and sustainable funding for workforce and worker development.
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Currently in the Act, there are no relevant financial legislative changes to implement any workforce
sustainability reform. Without a systematic solution to the funding-workforce pay link, it is possible
thatin 10 years another Fair Work Commission hearing will be needed to support aged care wages
being lifted to keep it at a sufficient level. We are further concerned that some of the
recommendations could lead to further fracturing of the workforce and encourage gig economy
platforms undermining of secure work in the sector.

In this regard, IHACPA (the Independent Health and Aged Care Pricing Authority) should be supported
and required to fund workforce costs including in training and development and for bargaining above
the award. IHACPA funding should account for more than just the direct wage costs of labour and
should recognise that high quality care requires sufficient material funding for upskilling workers, and
in ensuring they are properly renumerated and recognised for their work.

Recommendation

= The HSU recommends that IHACPA is supported and required to fund the costs of
workforce, development and bargaining above the award.

User pays will impact all, and those without means the hardest

The HSU has consistently supported the use of equitable funding mechanisms as a fairer way to
support financial sustainability for the aged care system.

However, given the Act proposes increased user pays, the HSU calls for protections for those on the
pension and just above the pension who will face a substantial increase in the financial cost of their
aged care. The Government must commit to ensuring the changes do not negatively impact poorer and
middle-income Australians.

Particularly, we are concerned about the impacts of a ‘two-tier’ care system where there is incentive
for providers to attract those who can pay more. Cherry-picking wealthier Australians who can afford
to pay more will become an issue, as providers seek to maximise their revenue. This could see
economic segregation, as some facilities cater for richer residents, with public or not for profit services
likely picking up poorer residents.

Increased user contributions may not provide any increased level of income for a provider in certain
regions, as the wealth of the area will determine the ability for increased payments. This will have
flow-on impacts on care. For example, Tasmania is not as wealthy as mainland Australia, so would
see lower levels of care if dependent on its aged care participants for funding.

This system is vulnerable to decisions by future governments to restrain costs and pass even more of
the burden of the aged care system on to older Australians.

Protections as part of the ‘strong safety net’ promised will be required in order to avoid the impacts of
all of the above.

One concerning impact for those with more means is the excessive drawing down of assets to pay for
aged care. The Superannuation scheme was not designed in order to pay for the costs of a social
program and should be protected for its core purpose of a good life in retirement. Similarly, the family
home is itself not included in the means test, but the income once it has been sold is. This will have
long term and uncertain impacts not just on the incentives within the aged care system, but the
impacts on housing outside if housing retention is encouraged.

Recommendation

= The HSU calls for strong protections for those on a pension or just above, to ensure
they receive the care they deserve.

Accountability is required to ensure the money is spent on its purpose.

Significant increases to co-contributions underpin every major financial piece of this legislation, but
there is little detail as to how this will translate into improved quality of care or fair, equitable access to
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services. The HSU believes that aged care providers continue to have a poor track record of
accountability and transparency. Money provided by the public for the social good in providing aged care
services should be used for just that. This requires some form of legislative scaffolding. Currently
reporting is two quarters behind, which is a significant lag and allows providers to obfuscate on care
minutes and other areas. We believe that a greater focus on transparency would be highly beneficial.

Fees for ‘higher’ services

Where providers can charge more, there needs to be accountability over where that money goes. As
already discussed, there is a trend of providers taking from other services to meet care minutes. For
example, lifestyle services and workers have been restructured or cut and moved to perform the work
of a personal care worker so they can count them towards care minutes. With the Non-Clinical Care
Contribution specifically calling out lifestyle activities, it would be beneficial if there was some
transparency around where this funding and fees are going.

Refundable Accommodation Deposits (RADs)

The HSU feels this is a crucial area for increased transparency. Currently, there is limited visibility into
how these funds are utilised. Given that exemptions prevent RADs from being used for wages or
everyday operational costs, it appears these deposits are primarily for providers' financial growth and
capital acquisition.

If providers can invest millions in areas such as property, churches, and financial products, the
community should have a clear understanding of where this money is going. It would be illuminating to
know how much of the RADs are being reinvested into the Australian care economy.

Furthermore, it is vital for workers to have a seat at the table during the legislated review of RADs in
2030.

Recommendations

= The HSU calls for increased accountability and a requirement for providers to use
money for the purposes required.

= The HSU calls for the inclusion of unions and workers during the scheduled review
of RADs.

Government should fully fund all care that supports a person’s health

The service list which defines levels of care should have an expansive and fair definition of what is fully
funded care, with care definitions including both clinical and all essential personal care related to the
health of a person. This includes all essential health, and personal care, including showering, wound
dressing, skincare and so on. Personal care services such as these are essential and should be
defined as such. Readily available and high-quality care should be the same for everyone, regardless
of financial contribution. Extras bought and paid for should be specifically extras, and not base levels
of care vital for health, which should remain funded by the Government as a core responsibility in the
aged care system. All care that affects health outcomes must be funded directly by the government. It
would be welcome if the legislation were to state this.

Recommendation

= The HSU recommends that the Act should state that all clinical and essential
personal care that affects health outcomes must be funded directly by the
government.




